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| ARCHIBALD Tarr, late oe at Ochilree, fende 


I | . 


7 © 
* HE charger, Lord Rolfe” 75. 8 rk > attendee, | 

and ay; 6 07 ſums of oney, i in the improvement of his 
eſtates; and it was impoſlible for himto carry on his extenſive works, - 
without repoſing a good deal rs n ſervants and overſeers em- 
ployed under him. — 8 
The ſuſpender, Archibald Ta Wag: recommended to Him e 
years ago as a faitliſul and dilię gem Ervant. The circumſtances 
attending this recommendation, it 18: unneceſſary to mention; but 
ſo it is, that the charger was, by ways: and means, in juetzd to enter- 


tain rather too favourable an opinion of Tait, and, ſor ſome time, to 


place too much confidence in him. He appointed him to he over- 


ſeer of his farm at Ochiltree, in which ſituation he of courſe fell 


to have a conſiderable truſt, which he abuaſed ina very great degree; 
the charger having at length diſeovered that he had been in the 
practice of embezzling and diſpoſing of hay, ſtraw, and oats, 

belonging to the Earl, to, a large amount, and applying — 


proceeds thereof to his own uſe, without accounting for the ſame.-» 


The Earl having ſatisfied himſelf of Tait” s guilt, conſidered it to 


be a duty he owed to the country, and a matter of great eonſes- 
quence to the public as well as to amen that ſuch an offence, «owes. 2 
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be allowed to eſcape and having adviſed with counſel, Whe- 
ther he ſhould make it the ſubject of a Juſticiary proſecution before 
your Lordſhips ? it was thought proper, in a caſe of this kind, that 


he ſhould go to the inferior courts, as, conſidering the inequality of 


the parties, it might be thought too rigorous to bring the ſuſpender 
to trial before this High Court, where the expence, delay, and 
trouble attending the proſecution, could not fail to be much greater 
than before the Sheriff or Juſtice of Peace Courts. 


Feb. 26. 1974, Accordingly a warrant having been obtained from the Juſtices of 


Peace, to apprehend and incarcerate Archibald Tait till he ſhould 


be liberated in due courſe of law, and he having thereafter been 
April 15. —— liberated, upon bail, a complaint was exhibited againſt him to the 
- Juſtices, in name of Lord Roſeberry, and of the Procurator-fiſcal of 
court, ſetting forth That where by the laws of this, and every 
* other well-governed realm, the feloniouſly abſtracting and diſ- 
«« poſing upon any perſon's property, applying the money ariſing 
** therefrom to their own ule, are crimes of a high nature, and 2 
« verely puniſhable, and ſuch crimes are highly "aggravated when 
committed, in breach of truſt, by a ſervant whole buſineſs it rather 
* 15 to protect their maſter's property, than to embezzle and alienate 
« it to his prejudice : Yet notwithſtanding whereof, true it is and 
« of verity, that the ſaid Archibald Tait is guilty art and part of 
the foreſaid crimes, in ſo far as he, being employed by the pri- 
vate complainer, for theſe ſome FEM? paſt, to overſee his farms at 
« Ochiltree, did, while in the complainer's ſervice, at different times, 
« in manifeſt breach of truſt, in a felonious manner, abſtract and 
«« diſpoſe upon, to different perſons, conſiderable quantities of hay, 
« corn and ſtraw, the property of the private complainer ; and 
particularly, the ſaid Archibald Tait did, within theſe two years 
« paſt, abſtract from the complainer's ſaid farms at Ochiltree, a 
«© confiderable quantity of ſtraw, the property of the complainer, 


« and diſpoſe of it to Archibald Muckle in Ochiltree-mill ; as alfa. 
« a conſiderable quantity of hay at different times within the ſaid 


« period, and diſpoſe of it to Walter Forreſter writer in Linlithgow, 
« and John Finlayſon late vintner in Kirkliſton, now in F alkirk-; 
« the money ariſing from all which he applied to his own proper 
« uſe : That beſides theſe ſelouious or theftuous practices above- 
« mentioned, the ſaid Archibald Tait did, about the term of Whit- 
« ſunday laſt, abſtract from the complainer's ſaid farms of Ochil- 


e tree, and diſpoſe of to the ſaid John F inlayſon, about three bolls 
« of 
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% of oats, the property of the ſaid complainer, and applied the 


„money ariſing therefrom to his own uſe ; at leaſt the ſaid Archi- 
„ bald Tait, during the time foreſaid, hath been guilty, art and 


part, of theftuouſly abſtracting from the complainer's ſaid farms 


* at Ochiltree, and diſpoſing of, at different times within the time 
*« foreſaid, conſiderable quantities of hay, corn and ſtraw, the 
property of the private complainer. By all which different 
acts of theft, committed in breach of truſt as aforeſaid, the pri- 
*« vate complainer hath ſuffered conſiderably ; and therefore, upon 
all or any part of the premiſſes being confeſſed or proven, the 
* {aid Archibald Tait, defender, ought and ſhould be decerned and 
„ ordained, by decreet of Court, to make payment to the com- 
% plainer of the ſum of L. roo Sterling in name of damages and 


*« reſtitution; as alſo, he ought to be fined and amerciated in the 


„ ſum of L. 20 Sterling to the Procurator-filcal, and decerned in 
the expence of this proceſs ; - as allo, he ought to be otherways 
" exemplarly puniſhed i in his perſon, on zerrorem of others to com- 
*© mit the like crimes in time coming. 

This complaint was ſerved upon him with a liſt of witneſſes 
and Tait having appeared: perſonally, and by his procurator, gave 
in defences, in which he did not decline the juriſdiction of the Juſ- 
tices ;—on the contrary, he acquieſced in and prorogated the ſame, 
by pleading to the ſeveral articles of which he was accuſed, and 
endeavouring to explain them away. The defences are ſubſcribed 


by Archibald Tait himſelf. 


Of this. date, a Juſtice of Peace Court was held, conſiſting of May 13 1774, 


four gentlemen, one of whom was the Sheriif-depute of the coun- 
ty, who preſided ; and the libel and defences having been read 


and conſidered, the Juſtices found the libel relevant, and allowed 


the purſuers initantly to adduce their witneſſes in proof thereof. 
Among other articles of proof, the defender's own declaration, 
emitted before Sir Robert Dalziel, one of the Juſtices of Peace, 
upon the 17th March preceeding, was produced, and eight wit- 
neſſes were examined, whoſe depoſitions are hereto annexed, and 
will be peruſed by your Lordſhips, together with the written pro- 
ductions, particularly two letters from the ſuſpender to John Fin- 


layſon vintner in Falkirk; by all which the libel was fully proved. 


And Tait having been aſked, Whether he had any witnelles to ad- 
duce, or deſired any proof? he anſwered in the negative; where- 


upon the Juſtices pronounced the following ſentence: “ Having 


conſidered 
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conſidered this complaint, defences offered there-againſt, with 
the proof adduced, and books and writs - produced, Find the 
defender Archibald Tait guilty of embezzling oats, hay, and 


ſtraw, belonging to the Earl of Roſeberry, under the defender's 


truſt, and therefore grant warrant to the .conſtables to carry 
the ſaid Archibald Tait from the bar of Court to the tolbooth of 
Linlithgow, the -keepers whereof are hereby ordered to receive 
and detain him therein until Friday next the 2oth curt. : And 
ordains the ſaid Archibald Tait, at 1 r o'clock of the forenoon of 
that day, to be carried by the conſtables from ſaid tolbooth to the 
pillory at the mercat-croſs of Linlithgow, and to ſtand thereon 
bare-headed until this ſentence is audibly read over in his pre- 
ſence; and from thenceforth the Juſtices baniſh him this 
county for life, with certification, if he is found within the coun- 


ty at any time after the 1oth June next, he will be. apprehend- 


ed, and the Juſtices grant warrant to apprehend him according- 


ly, and to incarcerate him in the tolbooth of Linlithgow for the 


ſpace of one month, and to be publicly whip'd through the 
town of Linlithgow on each market-day during that month, 
and thereafter to be re-baniſhed ; and they appoint the like 
impriſonment and whipping to be repeated as often as the ſaid 


Archibald Tait ſhall be found within this county, and decern 


accordingly.” 


This ſentence having been pronounced, Archibald Tait proteſt- 
ed, and appealed to the Quarter-Seſſions. But in place of proſe- 
cuting that mode of redreis, he applied to the Court of Seſſion by 

June 25. 17744 Suſpenſion ; and, of this date, the Lord Stonefield Ordinary having 
conſidered the Bill, with Anſwers, Replies, Proof, and other 
papers produced, refuſedt he Bill. 


He next applied to your Lordfhips by another W and 


a ſiſt having been given thereon, the cauſe came to a hearing before 
Feb. 18. 1775. the Court, of this date, and the following order was pronounced: 
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The Lord Juſtice Clerk, and Lords Commiſſioners of Juſticiary, 
having heard parties procurators, they. ordain them to give in 
Informations upon thele points: 1/, How far Juſtices of Peace 


have a jurildiction to try the crime charged in the original com- 


plaint exhibited againſt the ſuſpender ; and 2dly, Whether they 


could proceed in ſuch complaint without calling a jury; ordain 
theſe Informations to be printed, and given in to the Clerk of 


Court, in order to be recorded betwixt and the firſt day of June 
«” BEAT: 


Wo: 
« next; continue the dyet of the faid ſuſpenſion till Monday the 


« 26th of the ſaid month of June, and ordain all concerned then 


* to attend, each under the pains of law.” In obedience to 
which order, this Information is humbly offered on the part of the 
chargers, who will confine what they have to ſay to the two points 
mentioned in the aboye interlocutor, taking it for granted that the 
offences charged againſt the ſuſpender are alre idy eſtabliſhed by 
the proof taken before the Juſtices. 

Before entering upon the argument, it is proper to obſerve, that 
as Lord Roſebery had no other view or motive whatever in bring- 
ing this matter to a trial of any kind, than to obtain ſome degree 
of reparation to the public, and to himſelf, for an offence which 
ſeemed to merit being enquired into, ſo he does not look upon 
himſelf as intereſted to ſupport the ſentence of the Juſtices to any 
greater extent, than ſhall appear to this Court to be perfectly rea- 
ſonable and juſt in the circumſtances of the caſe; and, in particular, 
if your Lordſhips ſhall be of opinion, that the Juſtices ought not 
to have gone the length of pillory and baniſhment, but ought ra- 
ther to have inflicted ſome leſſer ſentence, ſuch as a pecuniary fine, 
damages and impriſonment, he can have no objection to the cau'c 
being remitted, with any inſtructions that the Court ſhall think 
proper to give ſor mitigating the fentence. The only thing that 
he feels anxiety for, is, that ſo great a treſpaſs ſhall not be allowed 
to eſcape with impunity, by ſuſpending the ſentence altogether, 
which ſeems to be contended for on the part of Archibald Tait, as 
your Lordſhips will eaſily fee how bad a precedent this would be 
in the country, and to what dangerous conlequences it might lead. 

The i queſtion ſlated in the interlocutor is, Vhetherthe 
«« Juſtices of Peace have a juriſdiction to try the crime charged in 
« the original complaint exhibited againſt che ſuſpender?“ With 
regard to Ms. the chargers, with ſubmiſſion. cannot think there 
will be any doubt of anſwering it in the affirmative. The com- 
plaint was clearly relevant. It was cxhibited by a maſter againſt 
his ſervant, charging him with frauds and embezzlements commit- 
ted by him in that character, ſpecifying the ſeveral inftances, and 
concluding for reſtitution, a fine to the public, and, in general, that 
the defender (ſhould be puniihed as an example to others. 

Being a queſtion between maſter and ſervant, the cognizance of 
it appeared to be not only competent, but peculiarly fitted to the 
jurifdiction of the juſtices, as it has always been underſtood, that 


this is one of the branches of juriſdiction particularly intruſted to the 
B | articles 


iſt Point, 
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Juſtices of Peace. Thus Mr Forbes, in his Treatiſe of the duty aud 


powers of Fuſtices of Peace, part II. p. 58. in enumerating the different 
articles to which their duty and powers extend, in fo far as concerns 


the public policy, ſecurity, and government, mentions, inter alia, 


this as one of them, viz. ** For cauſing maſters, or their ſeryants 
and apprentices, do juſt things to one another.” In he preſent 
caſe, Lord Roſeberry had good 3 to complain of the defender, 
as having done very unjuſt things to him in his capacity of a N 
vant and overſeer of one of his farms, and he naturally applied to 
the Juſlices of Peace of the county as the proper judges between 
maſter and ſervant. | 

Further, as it was a queſt] jon in which the policy and improve- 
ment of the country was not a little concerned, this ſeemed to be 
an additional reaſon why he ought to make his application to the 
Juſtices of the Peace, to whoſe immediate inſpection and care all 
ſuch matters are underſtood to be committed. 

He did not bring this caſe before them as a capital trial for theſt, 
but he ſtated it as a fraudulent breach of truſt committed by his 
ſervant, which ought to infer reſtitution, and ſome degree of pu- 
niſhment, which he left entirely to the diſcretion of the Juſtices. 


Out of tenderneſs to the defender, he was willing to conſider the 


caſe as one of thoſe petty tranſgreſſions which might be ſummarily 
enquired into by any inferior judge, and more particularly by the 
Juſtices of Peace, being a tranſgreſſion of duty by a ſervant, com- 
mitted by him in that character. The action which he laid againſt 
him was of a mixed nature, partly civil, partly criminal. complain- 
ing of the undue practices of his ſervant, and concluding for re- 
dreſs by reſtitution of what he had embezzled, and inflicting a fine, 
Sec. fo that it does not occur what objection could lye either to the 
competency or relevancy of the proceſs. 

The defender ſays, That juſtices of Peace are mere creatures 
of ſtatute: That by the Scots acts before the Union, they bad 
only certain powers committed to them of judging in blood - wits, 
riots, and other matters relative to the peace; and in theſe they 
could not go beyond a pecuniary fine: That the act of Queen 
Anne, conferring upon them the powers of the Engliſh Juſtices, 


was ſtill limited to matters vf the peace, and that it would not be 
expedient to extend their powers, eſpecially now that, from po- 
litical views, it often happens that very unfit perſons are named 


in the Commiſſion of the Peace. 
| In 
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In anſwer to theſe obſervations, whatever may have been the 


original conſtitution of Juſtices of Peace in Scotland, which is a 
ſubject involved in a good deal of obſcurity, it is certain, that 
they have for a long time paſt been conſidered as inveſted with a 
radical juriſdiction, both civil and criminal, and more eſpecially 
with a criminal juriſdiction, to try and puniſh ſmall offences hap- 
pening within their bounds, though not ſtrictly falling within the 
deſcription of any of thofe caſes which are ſpecially mentioned 
in the ſtatutes. Lord Bankton ſays, The Commiſſioners, or Ju- 
1 ſtices of Peace, are intruſted chiefly with a criminal juriſdidtion, 
« as their title imports. They are inſtituted as guardians of the 
«© country againſt diſorders, riots, or other breaches of the peace, 
«© by binding perſons ſuſpected to their good behaviour, and pu- 
« niſhing ſuch as offend againſt the peace, by fine, ſcourging, or 
« impriſoument.” And in {F 5. he talks of their cognoſcing in tret- 
paſſes or petty crimes, without making any diſtinction between 
one ſpecies of treſpaſs and another, 

Their office was borrowed from that of the Roman Trenarche ; 
but at what time they were firſt introduced here, is not very cer- 
tain. The act 1609, cap. 2. ſeems to eſtabliſh them upon a re- 
gular footing. It ordains, “ That, in every ſchyre within this 
„ kingdome, there ſhall be yearlie apoynted by his Majeſtie, ſome 


„ godlie, wyſe, and vertuous gentlemen, of good quality, moyen 


Vol. IT. p. 568. 
§ 1. 


* and report, making reſidence within the fame, in ſik number 


«© as the bounds of the ſchyre ſhall requyre, to be Commiſſioners 


« for keeping his Majeſtie's peace, to whom his Majeſtie, with 
advice of his Privie Councell, ſhall give power and commiſſion 
<< | to overſee, try, and prevent all ſik occaſions as may breed trou- 


« ble and violence amongſt his Majeſtie's ſubjects, or forceable 


„ contempt of his Majeſtie's authoritie, and breach of his 
„% peace. 

By acts 1617, cap. 8. they are ordained to take an oath, © That 
« they ſhall, according to their knowledge, wit, and power, do 
* equal right both to rich and poor, conform to the laws and cu- 
« ſtoms of the land, and ſtatates thereof.” And certain directions 
are given to them as to their procedure, being inter alia required 
to puniſh and fine thoſe guilty of committing riots, and breaking 
the King's peace, according to the quality of the crime, and the eſtate 
of the offender ; to put the law in execution againſt wilfal beg- 


gars, vagabonds, and reſetters ; to give order about mending 


* 


- high- | 
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high-ways and paſſages, and prevent nuiſances upon them; and 
if any perſon refuſe to concur for mending of high. ways and paſ- 
ſages, they ſhall have power to cenſure and puniſh them accord- 
ing to their diſcretion ; to put the acts of Parliament in execution 
againſt cutters and deſtroyers of planting, green wood, orchards, 
yards, hainings, breakers of dove-houſes, and conningers, ſteal- 
ers of bees and bee-hives, uſers of unlawful games, with lying 
dogs, layers of red and black fiſh and ſmolts in forbidden time, 
fowlers fowling in other mens lands, makers of muir- burn and 
moſs-burn, ſetters of cruives or nets in waters and dams, having 
and keeping of cruives and yairs in forbidden time, and “ to 
„ ſet down order in the country tor governance in time of plague, 
„ and ſhall puniſh ſeverely the diſobeyers of the order ind by 
„ them, according to the quality of the delict.“ 

They are further ordained to appoint © the ordinary hyre and 
* wages of labourers, workmen, and ſervants 5 and who ſhall re- 
*« fuſe to ſerve upon the price ſet down by them, ſhall be impri- 
«« ſoned, and further puniſhed at their diſcretion : And, to the effect 
that ſervants may be the more willing to obey the ordinances 
„% to be made by the faid Juſtices, and the ſaid fees, the 
« ſaid Juſtices ſhall have power to decern and compel the 
«« maſters to make payment of the fees appointed by their 
% ordinance, in caſe the ſervants pleaſe rather to purſue for the 
««.ſame before them than any other judge.” They are like- 
ways ordained © to ſet a price upon craftmens work, and upon 
% the ordinars of penny-brydals ; together with the price of 
« ſhearers fees, and to puniſh the contraveeners as appertaineth; to ſet 
« down acts againſt drunkards ;” and to do various other things 
too tedious to enumerate. 

It is evident that this act was not ſo much intended to confer 
any new juriſdiction upon them, as to point out more clearly, thoſe 
particulars in which the legiſlature expected they ſhould proceed 
with activity and diligence in the execution of the duties already 
committed to them by the nature of their office, and by the laws 
and cuſtoms of the kingdom. Their juriſdiction is there taken 
for granted; and they are, in, many of the articles, left to exerciſe 
diſcretionary powers of puniſhment, which would not have been 
the caſe, had a new juriſdiction been meant to be conferred. 

The next act relative to them is 1633, cap. 25. which only 
confirms the laſt mentioned act; and Oliver Cromwell having, 


in 1655, given new inſtructions to the Juſtices, which, as Mr For- 
bes 
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bes obſer ves, inſpired the office with more life and efficacy, the 
ſame were adopted after the Reſtoration by the act 1661, cap. 38. 

which proceeds upon the narrative, How much the appointing 
«© of Juſtice of Peace and Conſtables did contribute to the peace, 
% quiet, and good government of che kingdom, and to the ſpeedy 
« and impartial execution of law and jullics to all perſons ſubject- 
« ed to their juriſdiction and power.” The oath above menti- 
oned is renewed, together wich the inſtructions formerly given by 
the act 1617, and various others, ſuch as, to puniſh profane ſwear- 
ing, and fornication : ** And in any of the caſes before ſpecified in 
this inſtruction, the ſaid Juſtices ſhall put in execution all ſuch 
& laws, as for corporal Puniſhments, as have any proviſions mentioned 
in them for ſuch cates ; and in caſe of the inabilities of the par- 
ties delinquents to pay the ſum mentioned in this inſtruction, 
the ſaid Juſtices ſhall put in execution ſuch laws, as for corpo- 
«© ral punitkments, as have any proviſion mentioned in them lor 
% ſuch caſes ; and that the wives delinquents ſhall be puniſhed 
« according to the quality of their reſpective huſbands; and thac 
„their huſbands ſhall be liable for the payment of their wives. 


„ fines reſpectively.” 
The act 1685, cap. 16. again beſtows an encomium upon this 


jurifalichion of the Juſtices, and ratifies the former acts relative to 


them, giving them additional inſtructions to put the laws in exe- 
cution againſt all who ſhould be guilty of attending conventicles, 
of irregular baptiſms and marriages, withdrawing trom church-or- 
dinances, and other ſuch dilorders, in ſo far as they were not ca- 
pital. This act was repealed by 1690, cap. 28.—but the others 
were leſt in force. | 

So matters ſtood at the time of the Union ; and by the act 6th 
of Q. Anne, cap. 6. intituled, ** An Act for rendering the Union 
„of the two kingdoms more entire and complete,” it is, inter alia, 
enacted, to the end the public peace may be preſerved throughout 
the whole united kingdom, ** Fhat in every ſhire and ſtewartry 
„within that part of Great-Britain called Scotland, and alſo in 
* ſuch cities, boroughs, liberties, and precincts within Scotland, 
* as her Majeſty, her heirs or ſucceſſors, (hall think fir, there ſhail 
be appointed by her Majeſty, her heirs or ſucceſſors, under the 
«© Great Seal of Great-Britain, a ſuſſicient number of goog-and 
* lawful men to be Juſtices of the Peace within their — "on 
<« ſhires, ſtewartries, cities, boroughs, liberties, or precincts ; 
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„ which perfons ſo appointed, over and above the feverat powers 
« and authorities veſted in Juſtices of the Peace by the laws of 


Scotland, ſhall be farther authoriſed to do, uſe, and exerciſe o- 


« yer all perſons within their ſeveral bounds, whatever doth ap- 
« pertain to the office and truſt of a Juſtice of Peace, by virtue 


„ of the laws and acts of Parliament made in England before the 
Union, in relation to, and for the preſervation'of the public 


«« peace ;. provided nevertheleſs, that in the Seſſions of the peace 
« the methods of trial and judgments ſhall be according to laws and cuſtoms 
« of Scotland.” And by 8th Anne, cap. 16. § 3. regulations are 
laid down as to their taking informations, and making preſent- 


ments to the Circuit-courts, of ſuch crimes as fall to be tried there; 


but this does not in any ſhape diminiſh or take away the power 
which they have ay had of cognoſcing upon ſmall offences 
themſelves. 

Since the Union, the commiſſions of the peace iſſued to the Juſ- 
tices in Scotland have been preciſely in the ſame terms with the 
Engliſh commiſſions. Your Lordſhips will ſee the tenor of them 
in Burn, voce Juſtices of the Peace. In {F 2. they are directed 
not only to enquire into all felonies, &'c. but to make and con- 
e tinue proceſſes thereupon, againſt all and ſingular the perſons 


„ ſo indicted, or who before you hereafter ſhall happen to be in- 


« dicted, until they can be taken, ſurrender themſelves, or be out- 


% lawed; and to hear and determine all and ſingular the felonies, 


« poiſonings, inchantments, ſorceries, arts magic, treſpaſſes, fore- 
« ſtallings, regratings, ingroſſings, extortions, unlawful aſſemblies, 


« indictments aforeſaid, and all and ſingular other the premiſſes, 


« according to the laws and ſtatutes of England, as in the like 
«© caſes it has been accuſtomed, or ought to be done; and the ſame 


offenders, and every of them, for their offences, by fines, ran- 
«© ſoms, amerciaments, forfeitures, and other means, as, according 
to the law and cuſtom of England, or form of the ordinances 


* and ſtatutes aforeſaid, it has been accuſtomed, or ought to be 
* done, to chaſtiſe and puniſh, Ix 


In the Scots commiſſions, in place of the word England, the 


words he kingdom are inſerted, and this 1s the only difference be- 


tween the two. 
The chargers do not mean to ſay, that the Juſtices of Peace of 
this country have in practice exerciſed their juriſdiction to the 


{ame extent with the Engliſh Juſtices in the matters here commit- 


ted 
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ted to them, tho? it may ſeem they are intitled ſo to do by the te- 
nor of their commiſſion, and by the act of Queen Anne: But it is 
enough in the preſent argument to ſhow, that their powers are ex- 
tenſive, and that they at leaſt ought not to be challenged where 


they go no further than to take cognizance of ſmall offences ariſing 


within their bounds, and in-matters which by law or cuſtom have 
always been conſidered to fall within their juriſdiction. 
In England, it is preſumed this queſtion would not admit of a 


doubt. Your Lordſhips will obſerve in Burn, voce Servants, a va- 


riety of queſtions ſtated between maſter and ſervant, ſome of them 
amounting to felony, ſuch as article 1 2th, intituled, Servant ſteal- 
„ing his Maſter's goods,” which is felony both by an act in Hen- 
ry VIII's time, and at common law, but not without benefit of 
clergy; and Forbes, part II. p. 88. and 89. takes notice of the dif- 
ferent queſtions between maſter and ſervant in the law of Eng- 
land, and ſays the Juſtices of Peace decide ſuch differences. In 
ſome caſes, the puniſhment goes the length of whipping, being ſec 
in the ſtocks, or confined in the houſe of correction. Every ſort 
of fraud ſeems to be peculiarly committed to them, ibid. p. 33.— 
and he ſays, they may puniſh ſervants for aſſaulting or abuſing 
their maſter, miſtreſs, or overſeer, according to the quality of the 
crime, ſo as they proceed not to life or limb, p. 142. 

In ſhort, if the Juſtices of Peace have any juriſdiction at all in 
this part of the kingdom, it is in.that matter which is now un- 
der the conſideration of your Lordſhips, viz. in queſtions between 
maſter and ſervant, and particularly in taking cognizance of frauds 


and breaches of duty committed by ſervants againſt their maſters ; 


and therefore, upon the firſt head, it does not ſeem material to 
trouble your Lordſhips with further argument. The aboliſhing 
this juriſdiction would be attended with very hurtful conſequen- 
ces; and it 1s a very frivolous as well as unjuſt obſervation, that 
the perſons named are often unworthy of their office. This is an 
arraignment of the King and his Council by whom the juſtices 


are appointed, and probably, the ſuſpender was in a miſtake in 


confounding Juſtices of Peace with Commiſſioners oſ Supply. 

The 2d queſtion is, Whether they could proceed in ſuch 
* complaint without calling a jury? As to this it is preſumed 
the only difficulty your Lordſhips had, was, Whether they could 
proceed to inflict puniſhment and, pillory.without a jury? For that 
they could take cognizance of the fact charged, to the effect of 


every pecuniary conſequence, and even impriſonment, upon ſup- 
poſition 


2d Point. 
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hardly admit of any diſpute 4 and the chargers do. not , recollect 


that the defender himſelf carried his ArgUTngng * further than is 


Here mentioned. | : 
This branch of the cauſe, „. = not go to the compe- 


tency of the action itlelf, but to the propriety. of the ſentence ꝓro- 
nounced by the Juſtices; and the only conſequence of your Lord- 


ſhips being of a different opinion from them upon this head, would 


be to mitigate the ſentence, or to remit with an inſtruction to that 
1 but not to caſt the action altogether. 


It is, however, with ſubmiſſion thought, that the nature of . 


offence was ſuch as to juſtify the ſentence, and that the Juſtices have 
not gone beyond what is cuſlomary in ſuch caſes. No inſtance 
has been diſcovered of any trial by jury before the Juſtiees of Peace 
in this country; but there are many inſtances of offences, ſuch as 
the preſent, having been tried and puniſhed by inferior Judges and 
magiſtrates to. the ſame extent, without the intervention of a 
jury. 

In the books of Adjournal, a caſe is found, dated ane July 
1739, where Robert Dow, gardener to Charles Hope- Wier, Eſq; 
of Craigie-hall, was proſecuted before the Juſtices of Ss Ol 
mire, at the inftance of his. maſter and the FRocurn dBA 
guilty art and part with James Niven, and others his fetlow-ſer- 
vants, of having been in a courſe of breaking into the brew-houlſe 
and cellar of Craigie-ball, and ftealing from thence quantities of 
wines, brandy, ale, beer, and concealing the fame until they 
had time to drink it, at leaſt of drinking ſaid liquors, knowing 
them to be ſtolen. . The Juſtices found it proven, by their reſpec- 
tive confeſſions, that they were guilty, and adjudged them to be 
impriſoned till Saturday 26th May, and then to be conveyed to 
Queensferry, to be whip'd through the ſaid borough by the 
hands. of the hangman of Linlithgow, and from thence to be 
brought back to Linlithgow priſon, there to be detained till the 
firſt Friday of June, then to be whip'd through Queensferry, and 
thenceforward to be whip'd through the ſaid borough of Lin- 
lithgow, on the firſt Fridays-of July, Auguſt, September and Oc- 
toFer, and then to be burned on the backs with the iron com- 
monly made uſe of by the borough of Linlithgow, and thereaſter 
baniſhed the ſame. 


Dow applied by Suſpenſion to this Court, 190, Becauſe the Ju- 


tices were not judges competent to ſuch thefts as could merit 
whipping 
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whipping and baniſhment. ade, Becauſe ſuch ſevere ſentence 
could not be pronounced by any judge de plano, nor any ſubject 
made, liable to ſuch ſeverities, but upon his being put upon his 
country by a jury trial. 

To the f7/} of theſe reaſons it was anſwered That the Juſti- 
ces were competent judges to this complaint, by 1661, cap. 38. 
and by the laws made ſince the Union, which gave a higher juriſ⸗- 
diction to the Juſtices; whereof they were in daily praclice. To 
the 2d, That the Magiſtrates of all boroughs, as well as the Juſti- 
ces and other inferior judges, were in conſtant practice of puniſh- 
ing atrocious thefts, ſuch as this was, with whipping and baniſh- 
ing the country. 

Your Lordſhips, upon this debate, ſuſpended the ſentence a- 


gainſt the ſaid Robert Dow ſimpliciter, except that part thereof, or- 


dering him to be whipped through the borough of Linlithgow on 


the firſt F riday of Auguſt then next, which you ordained to be 
put in execution in all points, and the ſaid Robert Dow to be ſet 
at liberty. This ſhows, that the objection of want of a jury was 


not regarded. 


In another caſe, November 1747, Robert Drummond printer 
in Edinburgh, was proſecuted before the Bailies of Edinburgh, at 
the inſtance of the Procurator-fiſcal, for publiſhing a ſcandalous. 
libel againſt ſome perſons of the higheſt rank. The Bailies or- 
dained the paper to be burnt by the hands of the common hang- 
man on the 25th November, and the ſaid Robert Drummond to 
be carried to the tolbooth, therein to be detained till that day, 
and then to be carried to the Croſs, and there to ſtand bare-headed 
during the burning of the ſaid copies, with a label on his breaſt, 


bearing, For printing and publiſhing a falſe, ſcandalous, and 
« defamatory libel.” And further, they deprived him, for the 


ſpace of one year, of the rights and privileges of a freeman-bur- 


| gels of Edinburgh, and baniſhed him furth of the city and liber- 


ties for the ſaid ſpace, and ordered him to be carried back to pri- 
ſon till he found caution to remove himſelf out of the ſaid city 
and liberties within 48 hours after the date of the ſaid bond, not 


to return during ſaid ſpace under the penalty of L. too Sterling, 


and being detained in priſon for the remainder of the year. 

_ Drummond applied by Bill of Suſpenſion to this Court, and, a- 

mong other particulars, complained of the want of a jury : That 

this was the birth-right of every Britiſh ſubject, and more eſpeci- 
D ally 
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ally where the -puniſhment exceeded a pecunia y as” Tour 
Lordſhips, however, refuſed the Bill without' Anſwers. * Ait, e 
In the caſe of Mr John Lookup, 19th June 1753 5, being 1 
before the Juſtices of Perth- hire upon the ſtatute againſt duel- 
ling, he complained, in a Bill of Advocation, that the Juſtices 3 
meant to proceed ſummarily, —whereas he onght to be tried be- 1 
fore this Court, and by a jury. Upon Anſwers, your Lordſhips | Y 
remitted, with an inſtruction to proceed as in a common riot, and 4 
not upon the act againſt duelling. In many other caſes your 
Lordſhips have remitted with inſtructions. 

John Falconer, carter at Kames, was, of date 21ſt March T5495; 
ſentenced by the Sheriff for uſing falſe keys, and ſtealing victual. 
The ſentence was expences, impriſonment, and baniſhment from 
the county for life. Your Lordſhips refuſed a Bill of Suſpenſion 
againſt this ſentence, tho? he complained that ve had BO tried 
without a jury. # 

In another caſe, Alexander Flight having been pitted before 1 
the Bailies of Cupar for inſulting the Provoſt, was, by ſentence 7 
1 3th June 1767, fined, impriſoned for a month, and baniſhed from 
the town for three years, without a jury. "The ne was ſuſ- 
pended only as to baniſnment. | 

The chargers have inquired, and they find Kd ici inſtan- 
ces of perſons being ſentenced to be whip'd by the Sheriff of this | 
county, and by the Magiſtrates of this city, for thefis and other 1 
ſuch crimes, without jury. A note of ſome of theſe inſtances, 
which have happened within theſe few years, is produced ; 128 
they are informed, that the practice is general all over Scotland. 

The ſentence, in this caſe, has the ſupport of immemorial iſle 
in all the inferior courts of this country, and it is believed there 
are few inſtances in which this practice has been abuſed ; neither 
is this the only inſtance where a juriſdiction, founded upon antient 
uſage, has becn ſuſtained, as indeed the law of every enn 
acknowledges conſue ude as a material branch of law. 31.62 

The acquieſcence of a country for ages, explains and proves 
What is law; and, in this way alone, have the Commiſſaries, the 
judge-Admiral, and other Judges, acquired Juriſdictions 1 in certain 
matters which did not ſtrictiy fall within their cognizance; and 4 
the Judge-Adniral, as a Magiſtrate of Police upon the ſea, has, 1 
by uſe, * a right of trying certain treſpaſles, ; de Plano, with- 

out 
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out any jury, —as was bound in a caſe obſerved by Lord Kilker- 
ran, p. 299. 

In the preſent ſtate of the law of this country, if petty crimes 
could not be tried by inferior judges without jury, to the effect of 
whipping, or other leſſer ſentences, the country would be uninha- 
bitable. The forms of our criminal law muſt be altered, and our 
courts entirely new-modelled, before the antient practice can be 
aboliſhed. Jury trials are at preſent attended with ſo much trou- 
ble, expence, and inconvenience, that if they are made neceſſary 


in fmall caſts, there is a danger that ſuch caſes may pals altogether 


unnoticed ;- and it will therefore be a matter of very ſerious conſi- 
deration with your Lordſhips, whether you ought to prunounce 
any judgment which may have the effect of carrying ſuch an idea 


into the country. 
It only remains to be noticed, that the ſuſpender having con- 


ſented to, and prorogated the juriſdiction, —this is an additional 


reaſon why the action cannot be caſt. 

It is ſcarce neceſſary to take notice of ſome very illiberal reflec- 
tions which were thrown out Þy the ſuſpender, againſt the conduct 
of his maſter towards him. He flatters himſelf, that if they are a- 
gain repeated, they will make no impreſſion upon your Lordſhips, 
being equally injurious and deſtitute of truth; and therefore, 
upon the whole, the chargers conclude with hoping, that your 
Lordſhips will repel the reatons of ſuſpenſion. 


In reſpect whereof, &c. 
IEAT CAMEBDBELL, 
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MINUTES and P R O O F, 
"IN THE ÞBnommaear 


At the inſtance of the Right Hon. NT EIL Earl of RoszBERRT, 
and JAMES WATSON Procurator-fiſcal of the Juſtice of Peace 
Court of Linhkthgow-ſhire, before the Juſtice of the Peace; 


AGAINS T 


| ARCHIBAL p Tair, late Servant or Overſeer to the ſaid EARIL, 


Linlithgow, May 13. 1774. 


S:derunt — Alexander Barron of Preſton, 
William Baillie younger of Polkemmet, 
Henry Gillies Provoſt of Linlithgow, 
John Dundas of Dudingſton. 


Mr BAILLIE choſen PR ES ES. 
DEFENDER preſent, 


PURSUERS per Watſon. 


"HE Complaint read over, to which the defender gave in De- 
fences, ſubſcribed by him, which were alſo read. 


«© The Juſtices having conſidered the libel and the defences, find 
„ the libel relevant, and allow the purſuers inſtantly to ad- 
duce their witneſſes in proof thereof. 

(Signed) WILL. BAIT LIE, Preſes. N 


Wars ox for the purſuers, in modum probationis of the libel, 
produced a declaration emitted by the defender before Sir Robert 


Dalziel of Binns, Bart. one of the Juſtices of the Peace of this county, N 


E which 


81. 


which is ſigned by the defender and Sir Robert Dalziel, _ bears 
date the 17th day of March laſt ; and the aid declaration being 
ſhown and read over to the. defender, he admitted the ſame [was 
the declaration which he emitted time and place mentioned 
therein, and adheres. to the facts in. ſaĩd declaration, excepting 
that he there mentions having entered in his books the article of 
. oats fold to Finlayſon at the period they were delivered, —which 
is a miſtake, for that he only entered theſe oats into his books 
ſome time afterwards,' and could not enter them at the time Fin- 
layTop received, them, the price not being then fixed. | 

(Signed) ARCHIBALD TairT. 

Th „ WILL. BAILLIE, Preſes. 


ty Tn EN: 1 faid JAMES WATSON. produced an execution againſt 
the witneſſes annexed to the Complaint, who being called upon 
compeared and emitted. their oaths. as follows, viz. 


Witneb 1. A Tuomas Tay Lon, overſeer u caſhier to te purſuer the- 
Right: Hon. the Earl of Roſeberry, againſt defender ob-- 
jected, That the wicneſs bore malice againſt him, in o far that he 
ſaid to different people, that he would do for the defender; which 
the Juſtices having conſidered, in, reſpect the. defender does: 

B not offer to verify his objection- inſtantly, they ſuperſede giving 
Sen uponit until the witneſs is examined i initialibus. 
(Signed) WI LL, BAILLIE, Preſer. 


GC Tur faid ThOMAS TAYLOR, aged 24 and upwards, not mar- 
ried, being ſolemnly ſworn, purged and examined, depones, That 
he never, to the beſt of his remembrance, ſaid to any perſon, that 
he would do for the defender, —nor does the deponent bear any 
malice or ill-will A the defender. And this is truth as he 

D ſhall anſwer. to > God: 11 7 6 

X a Tous TAYLOR. 
Ge igne: * WILL. Bai EL IE, Preſes.. 


3 © The Taftices n W Ke what the witneſs has depon-- 
„ ed as above, repel the objections na en him, and 


e „allow his examination to proceed. . 
Ad 4 ned WII. uU ee Prefer.” 
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T E faid THoMAs TAYLOR being then further interrogated iu A 


| ys depones, That he has been in the ſervice of the Earl of 


- Roſebery for about three years: That the defender had entered 
to the ſaid Earls ſervice about ſix months before the deponent, 

as he was informed. Depones, That about a twelve-month ago, 
or upwards, the deponent heard the ſaid Earl diſcharge the defen- 
der to uplift any of his money,—and that this happened at Barn- 
| bougle : That the Earl ſeemed to be angry at the defender; and 
the deponent underſtood. the reaſon to be, that the defender 
had brought money to the deponent from ſome people the 


defender had been dealing with on the Earls account. De— 


pones, That Walter Forreſter, writer in Linlithgow, did, in 
September or October laſt, inform the deponent, that he 
had brought from the defender twelve hundred ſtones of old 
hay, and two hundred ſtones of new hay : That the depo- 


C 


nent having previouſly noticed that the two hundred ſtones of D 


' new hay had not been given up by the defender in his books, 
did, ſome time afterwards, inquire at the defender about it: The 


defender ſaid, that the two hundred ſtones were not my Lord's 


hay, but belonged to Peter Paris: That the deponent having allo 


ſpoke to Mr Forreſter a ſecond time about ſaid hay, about four or 


five weeks, as he thinks, after he had ſpoke to him firſt, Mr For- 
reſter then ſaid, that the defender had told him the ſaid two hun- 
dred ſtones of old hay belonged to Peter Paris; and the deponent 
is not certain whether this ſecond conver mation with Mr Forreſter 
was before or after he had ſpoke of ſaid hay to the defender: That 
about this time, the deponent and defender were both generally 
reſiding at Barnbougle. Depones, That at the deponent's firſt 
chien tion with Mr Forreſter as above, Mr Forreſter told the 
deponent he had paid the defender L. 10. to accompt of the hay; 


F 


and that, previous to this firſt converſation, the defender told the G 


deponent, that Mr Forreſter had only paid L.6 of the price of the 
hay, and the deponent had ſeen it ſo marked'in his books; and! 
the defender offered the deponent the ſaid L. 6, but which he re- 
fuſed to receive. Depones, That he knows that oats were ſent 


to the defender, and that the defender alſo bought oats for the H 


uſe of the farm of Ochiltree, for ſowing the ground, or feeding 
the horſes :. That the deponent did not underſtand that the de- 


fender had any allowance from my Lord to diſpoſe upon the oats: 


that v were ſent to Ochiltree. And the deponent having exhibited 
A 


2 ] 


Aa ledger-book kept by the defender, being a Folio, alſo another 
ledger-book in octavo, with a book in folio containing the ac- 
compts of the day-labourers, depones, That the ſaid three 
books are all the books the deponent can find at Barnbougle 
belonging io the defender: That faid. books were kept 
B. by the defender at Ochiltree while he ſtaid there: That the 
defender having aſterwards come to ſtay at Barnbougle, brought 
ſaid books along with him, and that the ſaid books lay in the wri- 
ting-room, or in à preſs in that room, of which ſometimes the de- 
ponent, and ſometimes the defender kept the key, but that the 

C defender had always acceſs to the ſaid books. Depones, That the 
accompt entered in folio 123 of the folio-ledger, exhibited as a- 

E bove, under the title Archibald Tait debtor, is of the defenders 
* hand-writing; and that the deponent ſaw the defender write part 
of the ſaid accompt at Barnbougle a few days before my Lord laſt 

D left Scotland, which was about the 27th or 28th of January laſt, 
and after my Lord had challenged the defender for embezzlement ; f 
and the deponent does not think that any part of that accompt was | 

wrote in ſaid book until after the defender was charged with em- 
bezzlement. Depones, that the accompt entered in folio 37th of 

E faid folio-ledger, under the title of Oats received, is alſo of the de- 
fender's te EIA And depones, That the accompt entered 

in the 44th page of the octavo- ledger, titled Steel-bow ſtraw received, 

is alſo of the defender's hand-writing : That the three books above 

deponed to are marked by the deponent, and Judge examinator, 
F as relative hereto. Depones, That he has ſeen a third ledger-book | 

belonging to the defender, of an older date: That the deponent | 
| cannot now find it at Barnbougle, nor does he know nor ſu- 1 
ſpect where it is. Cauſa ſcientiæ patet, & c. | 
(Signed) 3 THOMAS TAYLOR. ] 
WILL. BAILLIE, Preſes. 
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G The defender acknowledges the accompts mentioned in the de- 
poſition of Thomas Taylor, the immediate preceding witneſs, to 


be of his (the defender's) own mad: -writing. 1 
ARCHIBALD TAIT. 


(Signed) ) WI LL. BAaILLIE, Preſes. 
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wit. l WIILI IAM MuRToON, late overſeer to the purſuer at Barn- 


bougle, now in Leith, aged 34 years, and married, being ſolemnly 
_ ſworn, 


Da 
— N 3 
1 1 


. III 2 © Sp 
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ſworn, purged and interrogated, depones, That the deponent en- 
tered to the ſervice of the Earl of Roſeberry as an overſeer about 


the end of the year 1770, and left laid ſervice in the year 1773; 


and that the deponent continues to be employed by my Lord in: 
buying and ſelling his cattle : That during the tune the depo-- 
nent was in ſaid ſervice, the defender was my Lord's overſeer of 
his Iabourers at Ochilree : That it conſiſts with the deponent's 
knowledge, that the defender was not authoriſed, or allowed by 
his Lordſhip, to receive any money; but that the money ariſing 
from articles fold by the defender,. was to be paid to the deponent, 


or Mr Taylor the preceding witneſs. Depones,. That there were 


no oats grew on the farm of Ochiltree under the defender's ma- 
nagement, crop 1772; and that what oats were ſent to Ochiltree 
in Spring 1773, were intended for ſeed, and feeding the horſes, 
but none {ſent there for ſale. Depones, That the three books: 
mentioned in the depoſition of Thomas Taylor the preceding 
witneſs, now ſhown to the deponent, were the defender's books, 
and to which the defender had acceſs after they were brought to 
Barnbougle.. Being interrogated by the defender, depones, That 
on one particular occaſion, when the deponent could not himſelf. 
get to Ochiltree to receive the money for grazing ſome cattle, the 


A 


B 


D 


defender, at the deponent's deſire, uplifted ſaid money, and E 


brought it to Barnbougle, and gave it to the deponent: That the 
deponent does not recollect that he received any money from the 
defender, other than on the particular occaſion above-mentioned. 
Cauſa ſcientiæ patet, &c. 

(Signed) id MuRToN, 

8 WILT. BAILLIE, Preſes. 


RoBERT MEIKLE, ſon to James Meikle tenant in Braidlaw, 
aged 36, not married, being ſolemnly ſworn, purged, and exa- 


F 


mined, depones, That in March was a year the deponent was em- G 


ployed by. the defender to drive two double carts of hay, each 
cart containing ſixty ſtones, from Kippetſtone in Ochiltree to John 
Finlayſon vintner in Falkirk, and that he drove and delivered the 
fame accordingly. Depones, That about a year before the time 


laſt mentioned, he ſaw Archibald Meikle in Ochiltree-mill carry- H: 


ing away from Braidlaw in Ochiltree a quantity of bear-ſtraw, 
which he underſtood Meikle had bought from the defender. Up- 
on the interrogatory of the defender, depones, That he has been 

* frequently 


Wi. 3. 


+4 
1 * 


Wit. 4. 


L 22 


A frequently employed by the defender to carry hay to different 
people, but never was deſired by the defender to conceal any 
part of ſaid hay. And depones, That his brother aſſiſted him in 
driving one of the double carts above mentioned to Falkirk. 
Cauſa ſcient i patet, &c. 


B h | (Signed) 3 Ware MEIKLE. 


WILL. BAILLIE, Preſes. 


Joan FIinNLAYs0N vintner in Falkirk, aged 35, married, being 
ſolemnly ſworn, purged and examined, depones and exhibits an 

C accompt of hay ſold to him in the 1773 by the defender, of the 
defender's hand-writing : That the deponent received the different 
articles in ſaid accompt, but that he paid the firſt article a few 
days after he received it; and that ſaid accompt includes, as the 
deponent believes, the whole articles. of hay he received from the 
D defender in the period therein mentioned. Depones, That of ſaid 
accompt (beſides the firſt article as above deponed to) he paid 
to the defender, at one time L. 6, at another time L. 5: 108. at 
another time L.3:8s. ; and the deponent's wife informed him, 
that at another time, when he was from home, the defender hav- 
E ing ſent a letter by his brother-in-law, craving payment of L. 5, 
(he gave the man the ſaid L. 5, for which he left a receipt, but 
which is now fallen by. Depones, That the L. 3: 8s. mention- 
ed above, was paid to the defender as follows, viz. five ſhillings 
when the defender was at the Auguſt tryſt of Falkirk, and the re- 

F maining three guineas when he was at the October tryſt : That 
at this laſt time the defender craved the money on Lord Roſe- 
berry's account, which was in the morning, and promiſed to re- 
turn in the evening and grant a receipt, but which he did not 
do. Depones, That in December laſt, he received a letter from 


G the defender, which he now exhibits, bearing date the rgth of 


December 1773 : That, he allo received another letter from the 
defender, with a bill incloſed therein ; which other letter and bill 
the deponent allo now exhibits, the laſt- mentioned letter bearing 
date the 27th January 1774, and the bill bearing date the 6th of 

H December 1773 ; which two letters and bill are now marked by 
the deponent, and Judge-examinator, as relative hereto. Depones, 
That in the month of April 1773, he bought and received from 
the defender, three bolls of oats from the farm of Ochiltree : That 
there was no fixed price at the time : That the ſaid oats were very 
much damaged : That the deponent ſold one of the bolls at about 
nine ſhillings and ſix-pence, and he mixed the remainder with 


2 
2 


3 


„ 


other corn, and diſpoſed of them in his ſtable: That the defend- A 


er told him at the time he bought the oats, and before delivery, 
that the oats he was to ſend him were the remains of oats he had 
got to ſow, but which were not needed. Cauſa ſcientie patet, 
&c. 

Signed Jag FINLAYSON. 
1L L. BAILLIE, Preſes. 


M1cHAatr RiTCHIE in Eccleſmachan, aged 27 years, married, 
being ſolemnly ſworn, purged and examined, depones, That in 
Spring about two years ago, the deponent bought from the defen- 
der ſome ſtraw : That he does not remember the quantity, but it 
was not above ten ſhillings worth: That he received ſaid ſtraw at 


| Braidlaw, which was part of ſteel- bow ſtraw left there by James 


Meikle the late tenant. Being interrogated by the defender, de- 
pones, That the defender did not deſire him to conceal any thing 


concerning this tranſaction. Cauſa ſcientie patet, &c. 
(Signed) MIcHAEL RITCHIE. 
5 WILL. BAILLIE, Preſes. 


ARCHIBALD MEIKLE tenant in Ochiltree-mill, aged 56, mar- 


ried, being ſolemnly ſworn, purged and examined, depones, 
That in winter was two years, and Spring thereafter, he received 


from the defender, bear-ſtraw to the amount of L. 1: 158. which 
ſtraw was the ſtails of two bear-ſtacks, and was part of the ſteel· bow 
ſtraw which James Meikle left when he removed from Braidlaw, 
and that the deponent paid to the defender ſaid ſum. Cauſe K 
entie Patet, GC. | 


(8 ned) ARCHIBALD 1 
oy WILL. BAILLI E, Preſes. 


C 


D 


Wit. 5. 


Wit. 6. 


Joan MiII ER, ſon to Robert Miller in Riccarton, aged 36, G Wu. . 


married, being ſolemnly ſworn and examined, depones, That he 
knows the defender, in Spring was twelve months, ſold and deli- 
vered to John Finlayſon, a former witneſs, ten firlots or three bolls 


of damaged oats. Cauſa ſcientiæ, the deponent was ſervant at 


Ochiltree at this time. And this is truth, &c. 


: Joun MILLER. 
(Signed) WILL. BAILLIE, Preſes. 


GEORGE 


gt 


Wu. 3. A | GEORGE. MALzm in Ochiltree, 4950 50 and upwards, mar- 
ried, being ſolemnly ſworn, purged and examined, depones, 
That he and his brother bought à ſmall rick of hay from the de- 

fender in Harveſt laſt, at 42d. per ſtone, and took it upon a com- 

putation of ſixty ſtones. Depones, That, ſome time before this, 

, B the deponent and his brother having received a twenty-ſhilling 
| note for wages, and having given it to the defender to get change 


* 


hay-rick was underſtood to anſwer for the above twenty-ſhilling 

note, — and as to the balance, the deponent paid a drink - penny 
G to the hay- makers, which the defender was to account to him be 

* feuling accompts.. | 


8 (S Y a) ' GrokGE Marein 
45 ” wy pix. Bait, Prefes. 


Wit.y, D. Arts ane N. A Ir in Ricearton, aged 30 and upwards, mar- 
ried, being ſolemnly ſworn, purged and examined, depones and 
concurs. with the prepeding. witneſs in omnibus. Cauſa ſcientiæ 
patez,. &c. wok | 

f 8 * Malls jor M*<ArLPIN. 
* | (Signed) 3 WILL. BAILLIE, Preſcs. 


Warsox for the purſuers in modum probationir produced a re- 


ceipt dated 11th September 1773, by the defender to Walter 
F Forreſter writer in Linlithgow, for L. 4 Sterling, bearing to be as 

payment of Peter Paris's hay, fold and delivered to Mr Forreſter, 

and craved judgment upon the foregoing proof and production. 


for it, the defender did not return the change, fo the price of the 
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C 0 P Y of Writs referred to in the preceding PROOF, 
and exhibited there with. 


Jon. FinLavson bought of the EARL of RoskBERT. 


1773. 
Jan. 25. 


March 6. 


April 26. 
May 26. 
June 25. 
Aug. 17. 


To 60 ſtones of hay, at 5;d. 


To 60 ſtones of hay, at 5. d. 


To 120 ſtones of hay, at 5:d. 


To 240 ſtones of hay, at 5:d. 
To 240 ſtones of hay, at 5,d. 
To a park of hay at Broadlaw, at 


June 22. By caſh, 
July 16. By caſh, 


Oct. 13. By a bill due at Whit- 
ſunday, 


L. 6 


Ln £2 :;6 
- 1 
- 2 15 © 
5 5 10 0 
- 5 10 © 
- ͤ 0 


L. 81 10 0 


0 o 

5 10 © 

65 o o 
— 76 I0 © 
Balance, T5 ev 


My 


My Drar STR, 4 Ochiltree, I 9th December 1773. 


I wrote you ſome days ago: concerning your hay, and my man- 
ner they ſeem to uſe both you and me. 


I therefore ſend your accompt inclofed, that you may RE the 


better how to be aware of them. I mentioned the L. 3: 88. 
which I received from you, and at ſame time I told you I ſhould 
pay you that money back when I ſaw you: I therefore beg you 
will not make it known that I received any money from you than 
the L. 6, and L.5 : 108. which you have credit for in your ac- 
compt; fol hope you will remember this for my ſake, and make 
out à copy of this Juſt as it ſtands, that when any calls for your 
book at Candlemaſs, it will appear juſt as mine. Don't pay the 
balance till Candlemaſs, and by that time I will return your 
E. 3:88. Iam, with 'my- very beſt wiſhes, 
My Dear Sir, 
Your obedient Servant, 
(Signed) ARCH. TAT r. 


P. F. Write me in courſe of poſt, and let me know concern- 
1 . 


Directed on the back, To Mr John Finlayſon vininer, Falkirk, 


S I R, Ochiltree, 27th January 1774. 


T had a good mind to give you the bad oats for nothing, as 
| they were not good: But ſome perſon or other has informed my 
Lord that.I had ſold you oats, and I was obliged to acknowledge 
it, and have entered them in your — at 95. per boll, which 
is not too high. 

I have almoſt loſt my place on that account, and a cart of 
hay the tenant James Meikle faid he drove you on March laſt. 
I know you got one, and is placed to your accompt, but does not 
know of two ; and if you are not ſenſible of receiving the other 
one, do not acknowledge the receipt of it, for I am ſure I do not 
know of it, You need not make this known to any perſon, as I 


place my confidence in you, and ſuch honeſt men as you ;—but I 
have 


2 

x? 
4 
OY 


11 
have many enemies at preſent, —but I expect to get the better of 
them all. I have incloſed you my bill for the L. 3:8 6.1 re- 
ceived from you, payable at Whitſunday, as I have not money to 
ſend you; and I am ſorry I am obliged to do ſo, but by the loſs 
of that money I wrote you in my laſt, —<my wages to Martinmaſs 
laſt is but ſmall. 

I will be at your houſe ſoon to ſettle this affair ; ;—and we re- 
main for ever, with our moſt affectionate good wiſhes to you and 
Mrs Finlayſon, 

S IR, 
Your moſt humble ſervant, 
(Signed) Arcn. Tarr. 


P. S. You may commit this to the flames after reading it. 
| ; A. N 
Addreſſed on the back thus, — To Mr John Finlayſon, vintner in 
Falkirk. 


EL. 3:8: Go | Ochiltree, 6th December 1774. 


Againſt the term of Whitſunday, pay to me or my order, at my 
houſe in Falkirk, the ſum of three pound eight ſhillings and ſix- 
pence Sterling, value received. 


To Arch. Tait, | Accepts 
Overſeer at Ochiltree. (Signed) ARCH. Tar. 


Ochiltree, 5th Fuly 1773. 


Then recelyed from Mr John Finlayſon eleven pounds ten ſhil- 
lings Sterling, in full, for hay preceding the 22d day of May laſt. 
(Signed) ARCH. TAIT. 


September 11th 1773. 


Received from Walter Forreſter writer in Linlithgow, four 
pounds Sterling, as payment of Peter Paris's hay, ſold and deliver- 
ed you by (Signed) Ack. Tatr. 
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